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Book Reviews
Moving Toward Justice: Legal Traditions and Aboriginal Justice. Edited by John D. Whyte. Saskatoon, SK:
Purich Publishing, 2008. 288 pp. Notes, index. C$38.00
paper.
Moving toward justice for Aboriginal peoples requires
a narrowing of the gap between the theory of Aboriginal
rights and practice. The increase in political resolve required to promote the priority of justice for Aboriginal
peoples will be achieved only through a reinforcement
of mutual obligations that form the core of Aboriginal
rights.
While this collection is substantially grounded in
discussions of social development through law, Constitutionalism, and public administration, it is unclear that the
concept of priority within the larger intersocietal relationship is ever directly engaged. Though the essays represent
an impressive and promising diversity of views, there is
a dearth of Aboriginal scholarship that presents an Aboriginal perspective in a text summoning the requirement
that public policy for Aboriginal peoples “be based on
Aboriginal initiatives, through Aboriginal governments.”
The text’s organizational structure serves to buttress this
point.
The fissure between theory and practice is animated
by the investigation of the conditions of Aboriginal
justice and the maintenance of “cultural integrity”
through an examination of the concepts of recognition,
reconciliation, self-government, self-determination, and
sovereignty, whereby it becomes clear that these ideas
continue to evoke often very different meanings and practical applications. The text illuminates the ways in which
certain qualities or themes are commonly ascribed to the
theory of Aboriginal rights, whereas others are unearthed
in their practice. Read together, the essays demonstrate
that the theory of Aboriginal rights envisages something
of a mutually beneficial arrangement or qualitative partnership between the Crown and Aboriginal peoples, born
from the fact of Aboriginal peoples being self-regulating
entities and translated legally into the mandate for a
plurality of Aboriginal perspectives on the context and
conditions of Aboriginal justice. In practice, Aboriginal rights have been subsumed by the rule of Canadian
law, with their efficacy most often evaluated through a
pragmatic lens. Consequently, the practice of Aboriginal
rights frequently amounts to a decontextualized quantitative relationship between government and minority,
running counter to the directive of Aboriginal peoples
to be the authors of “legal mechanisms” and the “conditions under which they function” that would empower the
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institutions suitable for the delivery of Aboriginal justice.
While Aboriginal rights are theorized as arising from a
symbiotic relationship, the rights relationship morphs in
its practice to one of top-down politics.
While situating the discussion within the current
Constitutional context, chapter 1 sets the tone for the
reader to conceive a hierarchy of Aboriginal rights that
has developed through the common law and has given
voice to recognition and reconciliation. Brian Slattery
calls for the insertion of a normative analysis alongside a
historical one when negotiating the recognition of rights,
which will inform the scope and basis for reconciliation
that effectively must “strike a balance between the need
to remedy past injustice with the need to accommodate
a full range of contemporary interests.” The current
injustice against Aboriginal peoples is reflective of the
sources and origin of injustices past. It is imperative
that Aboriginal and non-Aboriginal leaders engage in
ongoing dialogue to understand the conceptual plurality of self-government, self-determination, and notions
of sovereignty, so as to insert an analysis of priority to
“conflicting claims of justice” and give practical effect
to the protection of Aboriginal rights from the “tyranny
of the national majority.” Kelly LaRocca, Faculty of
Law, University of Victoria, Elected Council, Mississaugas of Scugog Island First Nation, Port Perry, Ontario,
Canada.
Establishing Justice in Middle America: A History of
the United States Court of Appeals for the Eighth Circuit. By Jeffrey Brandon Morris. Foreword by William
H. Webster. Minneapolis: University of Minnesota Press,
2007. xx + 441 pp. Photographs, notes, index. $39.95
cloth.
The United States Supreme Court accepts for review
less than two percent of the cases presented to it on appeal. For the vast majority of litigants in the federal court
system, therefore, the circuit courts of appeal are truly
the “court of last resort,” and throughout American history those courts have had the final say on a wide range
of critical issues. Yet despite these truths, books about the
Supreme Court arrive on the shelves almost daily, while
treatments of the lower courts remain rare. Thus, Jeffrey
Brandon Morris’s goal in Establishing Justice in Middle
America is both admirable and ambitious—to provide
a comprehensive narrative history of the Eighth Circuit
Court of Appeals.
Inasmuch as five of the eight states that constitute the
Eighth Circuit lie entirely or partially within the Great
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